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THE TORRENS SYSTEM OP LAND REGISTRATION 
AND TRANSFER.* 



At the last annual meeting of this Association a rosolution was adopted 
for the appointment of a committee to investigate the "Torrens Sys- 
tem ' ' for the registration and transfer of real estate, with instructions 
to report to the Association at this meeting, and furnish the sketch of 
a bill for the adoption of said system to be presented to the Legislature 
of Virginia, if the same should be deemed advisable. 

Such a committee was appointed by the President, and though the 
members of it have had no opportunity of conference, this paper is 
submitted with the hope that it may bring the subject clearly to the 
attention of the bench and bar and secure some action by the Associa- 
tion at this meeting. 

Before entering upon a discussion of the system a brief sketch of the 
author, whose name it bears, may not be inappropriate. 

Sir Robert Richard Torrens, G. C. M. G., was born at Cork, in 
Ireland, in 1814, and educated at Trinity College, Dublin. In 1840 
he emigrated to South Australia, and became Collector of Customs at 
Adelaide in 1841. In January, 1852, he was appointed Colonial 
Treasurer and Registrar-General; and when the Colonial Government 
was established in 1857, he represented the city of Adelaide in the 
House of Assembly, and became the first Premier of South Australia. 
His duties as Collector of Customs having made him familiar with the 
shipping laws, about the year 1850 he conceived the idea of applying 
their principles to the registration of land. He labored for eight years 
without avail to get his system adopted, but finally his efforts were 
crowned with success, and, on January 27, 1858, the "Torrens Act" 
became the law of South Australia. Amendments were made in 1860 
and 1861 ; and in 1862 the system was adopted practically throughout 
Australia. Further amendments to the original act were made in 
1878, and in 1886 all the statutes on the subject were embodied in one 
act, which was subsequently amended in 1887. The system has grown 
steadily in popularity and efficiency, and probably ninety per cent, of 
all the lands of Australia have now been brought under its provisions 
and registered. In 1863 Sir Robert returned to England, and was 

* Extract from a report of a special committee of the Virginia State Bar Associa- 
tion, prepared by Eugene C. Massie, chairman, and read before the Association, at 
Old Point Comfort, July 18. 1900. 
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elected to Parliament for the Borough of Cambridge in 1868. He 
died at Falmouth on August 31, 1884. Most of his energies were 
devoted to the perfection and extension of his land system, and he 
wrote a number of articles and pamphlets on the subject. One of the 
best known and most frequently quoted is ' 'An Essay on the Transfer 
of Land by Registration," published by the Cobden Club, London, 
in 1882. In this he emphasizes the fact that his object is to simplify, 
quicken, and cheapen the transfer of real estate, and to render titles 
safe and indefeasible. And he makes the following claims for his 
system : 

" First. It has substituted security for insecurity. 

"Second. It has reduced the cost of conveyancing from pounds to shillings, 
and the time occupied from months to days. 

"Third. It has substituted clearness and brevity for obscurity and verbiage. 

" Fourth. It has so simpified ordinary dealings, that any person who has mas- 
tered the three B's can transact his own conveyancing. 

" Fifth. It affords protection against the largest class of frauds, such as those 
perpetrated by the notorious Down and recently by J. F. Cooper. 

"Sixth. It has restored to their natural value many estates held under good 
holding titles, but depreciated on account of some blot or technical defect, and 
has barred the recurrence of any such defect. 

"Seventh. It has largely diminished the number of chancery suits by removing 
the conditions which afford grounds for them." 

At first blush this may appear to a legal audience like a formidable 
array of blessings, calculated to create a famine among the race of 
lawyers. But there is no need for apprehension, and we hasten to re- 
move any such fears by stating that one or more volumes wholly de- 
voted to "Torrens Title Cases" have already been published in 
London; and doubtless the series will be duly continued. 

In speaking of the act, a distinguished member of the American 
bar has said: 

" I am not inclined to believe that our profession will be found arrayed against 
this system, if, after careful examination, it is found that its claims are well estab- 
lished and its advantages to the public clear. Nor do I think that, from a busi- 
ness point of view, lawyers need fear a subtraction from their usual income from 
the change, as the bringing of property under the operation of the act must ren- 
der necessary the services of the profession in the preliminary search and prepa- 
ration of the abstract, and the subsequent easy transfer of property must favor 
enlarged dealings, where professional services have their part." 

These are the concluding words of an able address delivered by the 
Hon. Charles F. Libby before the third annual meeting of the Maine 
State Bar Association, February, 1894. 
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The examination and transfer of titles to real estate in Virginia are 
fraught with many perils. We have a system of registration upon 
which we rely, but our records afford no proof of the genuineness of 
the signatures, either of the parties to deeds or of the magistrates be- 
fore whom the acknowledgments were made. They do not show the 
identity of the parties, though in populous districts there are many of 
the same name. They do not show delivery of the deed, though that 
is a necessary element of a valid transfer. They do not show the legal 
capacity of the parties. They do not show the true heirs of decedents. 
They give no warning of marriage or divorce. They make no revela- 
tion of rights acquired by prescription. They give no indication of 
titles ripened by adverse possession. They do not necessarily show 
whether a decedent died testate or intestate; and we have a statute 
which allows a will to be filed seven years after the testator's death, 
and extends the limitation in favor of an infant or insane devisee for 
two years after removal of disability. (Acts 1891-2, p. 239). Prior 
to this statute there was no limit upon the time within which a will 
might be probated. It is a well-known fact that most wills are pro- 
bated in ex parte proceedings, and our statute permits any person in- 
terested who is not a party to these proceedings to file a bill in equity 
within two years to impeach or establish a will; any infant interested 
being allowed one year after he becomes of age within which to file 
such a bill, and any non-resident, or any party proceeded against by 
order of publication, unless he actually appeared as a party or was 
personally summoned, being given two years after the decree of pro- 
bate within which to file such a bill. (Code, sees. 2544, 2545). 

In addition to these criticisms, our records give no proof of proper 
boundaries. They give no notice of unrecorded deeds, which, if ad- 
mitted to record within ten days from date of acknowledgment, shall, 
unless they be mortgages or deeds in consideration of marriage, be as 
valid as to creditors and subsequent purchasers as if recorded on the 
day of acknowledgment. (Code, sec. 2469). They offer no proof of 
authority of officers of corporations to execute deeds. They give no 
warning when title has been lost by the exercise of the right of emi- 
nent domain. Nor do they give any information of the reversal of 
decrees of court, upon which the title may rest. Moreover, it has 
always been the practice of our government to make grants and issue 
patents indiscriminately, without any sort of satisfactory proof that 
the same land had not been already granted. And this vice was ex- 
tended to grants of large exterior boundaries covering thousands of 
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acres described by corners at black gums, beeches, black oaks, white 
oaks, red oaks, post oaks and all the family of oaks, or any other old 
tree, stump, stone, or "pointers," and oftentimes including many 
other smaller grants of equally undefined boundaries. 

Under this system it is absolutely impossible for the most careful 
examiner of titles to have any certainty that the result of his labors 
will show the true state of the title. And it is absolutely necessary, 
particularly in the examination of title to large tracts of land, to be 
familiar with the land itself and to learn its history from those who 
have spent their lives in the neighborhood. It is not an uncommon 
experience to examine titles traced from the original grant of the gov- 
ernment and find no flaw upon the record until informed by those who 
know, that an adverse claimant, who perchance has never seen the 
property, asserts title under another and older pateut from the same 
government which had made the grant upon which title being exam- 
ined was based. 

Again, our records may be silent as to the lien of a judgment which, 
if rendered in any of the courts except the Circuit, Chancery, or Law 
and Equity Court of the city of Richmond, relate back to the com- 
mencement of the term at which it was so rendered. (Code, sees. 
3567-8, 3570). In addition to this, our records maybe wholly silent 
as to any liens which may arise under Federal statutes or suits or de- 
crees of Federal courts. (But see Acts 1889-90, p. 22, a statute on 
the subject passed in accordance with the recommendation of our for- 
mer President, the lamented Judge E. C. Burks, from whose pen an 
able article may be found in 13 Va. L. J. p. 289). And, in conclu- 
sion, it is to be noted that our indexes are often imperfect and may 
fail to indicate transactions of prime importance. 

Moreover, the records are accumulating with such rapidity in the 
cities that their storage is becoming a serious question, and the labor 
of title examination is being enormously increased every year. A 
letter from the recorder of deeds of Cook county, Illinois, states that 
there are now about 7,000 volumes of records of 640 pages each in 
his office, which have accumulated since the great fire of October, 
1871 ; and these records have been increasing during the last six years 
at the rate of 466 volumes per year. In the New York county office 
there are now 3,031 volumes of deeds and 3,594 volumes of mortgages, 
making a total of 6,625; and these records have been accumulating 
since January 1, 1893, when the new system of short forms went into 
effect, at the rate of 225 volumes per year. Even in our own city of 
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Kichmond the difficulties of searches of titles are being rapidly aug- 
mented every year. In the clerk's office of the Chancery Court we 
have 339 deed books, covering the period from 1783 to July, 1900; 
and thirty release deed books, covering the period since 1884. Our 
deed books are increasing at the rate of nine volumes per year, and 
the release deed books at the rate of three volumes per year. Besides 
this, we have often also to examine the records in the clerk's office of 
Henrico county for a city title; and in the county office there are 207 
volumes, increasing at the rate of three deed books and one release 
deed book per year. 

These are some of the difficulties that beset our profession in the 
examination of titles and lie in the pathway of all who deal in real 
estate. And no matter how often a title may have been examined, it 
must always be thoroughly re-examined before any sale can be made 
or any money borrowed upon it — all of which means delay and expense. 

Hon. Charles F. Libby, in his address before the Maine State Bar 
Association, quotes the following article which appeared in the New 
York Herald some years ago: 

" Lately the Jumel property was cut up into one thousand three hundred and 
eighty-three pieces or parcels of real estate, and sold at partition sale. There 
appears to have been about three hundred purchasers at that sale, and no doubt 
each buyer, before he paid his money, carefully employed a good lawyer to 
examine the title to the lot or plot that he had bought, so that three hundred 
lawyers, each of them, carefully examined and went through the same work, viz. : 
The old deeds and mortgages and records affecting the whole property ( for it had 
never been cut up before, and each had to examine the title of the whole, no 
matter how small his parcel ), and each of them searched the same volumes of 
long lists of names, and picked out from the thirty-five hundred volumes of deeds 
and mortgages in the New York Registrar's Office, the same big, dusty volumes of 
writing, and lifted them down and looked them through, in all three hundred 
times of the very same labor. Evidently two hundred and ninety-nine times that 
labor was thrown away ; done over and over again uselessly ; and the clients, 
those buyers, together paid three hundred fees to those lawyers (who each earned 
his money), but evidently two hundred and ninety-nine of those fees were for 
repetitions of the very same work. 

" By and by, twenty years from now, instead of only three hundred owners of 
these Jumel plots, the whole one thousand three hundred and eighty-three lots 
will be sold and built upon, and one thousand three hundred and eighty-three 
new purchasers will again pay one thousand three hundred and eighty-three 
lawyers one thousand three hundred and eighty-three fees, for examining that same 
Jumel title, only the fees will be larger, for there will by that time (at the present 
rate of growth and unless a remedy is applied), be fully ten thousand big folio 
volumes in the new Hall of Records which the legislature has just authorized to 
be built in the city, and the one thousand three hundred and eighty-three fees 
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will be for more repetitions of labor so far as the whole Jumel estate is concerned, 
and will be practically wasted. This sort of thing is daily repeated, year in and 
year out, in this city, over the whole of its surface. And the same thing happens 
in regard to loans on bonds and mortgage. Every man who thus lends money 
must have the title examined, and very properly so, and the borrower has to pay 
for the same old searches against the same old names ; and pay the same old fees. 
The tax which the real estate in New York city thus annually pays, amounts to 
more than one per cent, of the real value of the property sold and mortgaged." 

Why should this be so ? Why should the man who owns stocks 
and bonds be able to secure loans speedily and with little or no cost, 
while he who is the possessor of real estate must be subjected to tax 
after tax and oftentimes wholly prevented from securing a loan on 
account of vexatious delays and uncertainties of title ? 

The burdens of our present system bear most heavily upon the owners 
of small estates, for it may cost as much to examine the title to a 
small piece of property as to a large plantation ; and certainly the pro- 
portion of expense is always much heavier. If these evils can be 
cured, we should not hesitate to accept the remedy; and the Bar of 
Virginia should be foremost in this, as in all other cases, to stand up 
for the rights of the people and to lead in the vanguard of reform. 

Our present system only provides for the registration of certain 
evidences of title, and actually perpetuates defects upon the record. It 
is the peculiar distinction of the " Torrens System" that it provides 
for the registration of titles, absolute and indefeasible, leaving no room 
for anything to appear in derogation thereof. 

It also provides for an assurance fund, raised by a small tax upon 
all who have their titles registered, out of which those who have 
suffered any loss or damage to their rights by reason of proceedings 
under the act shall be pecuniarly compensated. It also provides that 
personal representatives of decedents shall have the same powers over 
realty that they have over personalty, though it does not undertake to 
alter the statutes of descents and distributions. After lands have once 
been registered, they cannot be withdrawn from the provisions of the 
act, but it is entirely optional with the owner whether or not he will 
have his land registered; in other words, the old and the new systems 
may exist side by side. 

The method of procedure may be briefly outlined as follows: 

If one wishes to have his land registered, application must be made 
to the proper court or officer, setting forth a description of the land 
and a statement of the title of the applicant. Provision is made for 
official examination of the title and notification to adverse claimants 
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and to all the world, by publication and other methods, that proceed- 
ings are pending for the registration of the title. If any adverse 
claims arise, they are judicially disposed of by the court; and if no 
such claims are asserted within a specified time the title is duly regis- 
tered in the name of the applicant in the county where the land lies. 
When the title is so registered, two certificates are made, the original 
being kept on file in the " Register of Titles," in the proper clerk's 
office, and the owner being given a duplicate certificate setting forth 
his title and describing the land. Thereafter no transfer of title can 
be legally made unless endorsed upon the original and the owner's 
certificates by the registrar; and any change of title, whether voluntary 
or involuntary, must be likewise so endorsed. In case of a complete 
transfer of title, the old certificate must be surrendered and cancelled, 
and a new certificate is issued to the new owner. In this way the 
material facts appear upon the face of every certificate, and no exami- 
nation of title is required. There are other details which need not be 
mentioned now, as they will be illustrated and brought out in the dis- 
cussion of the statutes passed by the Commonwealth of Massachusetts 
and other States. 

The Torrens system was adopted in Queensland in 1861, in Victoria 
and Now South Wales in 1862, in Tasmania in 1863, in New Zealand 
and British Columbia in 1870, and in Manitoba in 1885. 

Some of the features of the system were also adopted in England in 
1862 in what is known as Lord Westbury's Act; and, in 1875, many 
other features were embodied in what is known as Lord Cairn's Act. 



